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IN THE MATTER OF THE APPLICATION
OF TUCSON ELECTRIC POWER
COMPANY FOR APPROVAL OF ITS
PLAN FOR STRANDED COST
RECOVERY.
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DOCKET no. E-01933A-97-0772
IN THE MATTER OF THE FILING OF
TUCSON ELECTRIC POWER COMPANY
OF UNBUNDLED TARIFFS PURSUANT
TO A.A.C. R14-2-1601 ETSEQ.
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13 DOCKET no. RE-00000C-94- 65

14 APPLICATION FOR REHEARING

15

IN THE MATTER OF COMPETITION IN
THE PROVISION OF ELECTRIC
SERVICES THROUGHOUT THE STATE
OF ARIZONA.
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)
)
)
)
)
)
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17 Pursuant to A.R.S. § 40-253, the Arizona Consumers Council applies for rehearing of

18

19

20

Decision No. 62103 in this matter on the following grounds:

In its Decision, the Arizona Corporation Commission has approved a

comprehensive settlement among various parties to resolve numerous issues, including stranded

21 costs and unbundled tariffs. A major component of the Settlement Agreement is a rate reduction
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25

of one percent for each of the next two years. The Commission approved these rate reductions

without any financial examination of the revenues, expenses or financial condition of Tucson

Electric Power Company ("TEP"). There is no basis upon which the Commission could

conclude that the approved rates are just and reasonable. As a result, the Commission's approval
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of the rate changes required by the Settlement Agreement, including the recovery of stranded

costs, violates the Commission's constitutional duty to establish just and reasonable rates as

prescribed in Article 15, section 3 of the Arizona Constitution.
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The Commission's approval of the Settlement Agreement and the rate changes

contained therein violate Article 15, section 14 of the Arizona Constitution because the rates

6

7

8

9

established by the Commission are not based on the fair value of TEP's property. Instead, the

Commission simply accepted the Settlement Agreement presented by the parties and the rates

that were proposed in the Agreement.

Section 13.4 of the Settlement Agreement prohibits the Commission from
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changing rates until December 31, 2008 absent an emergency or a change in laws or regulatory

requirements. The provision is unlawful because it prevents the Commission from performing

its statutory and constitutional duties to prescribe rates that are just and reasonable under the

Arizona Constitution.
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The Commission's approval of TEP's transfer to an affiliate of its competitive

electric service assets is unjust and unreasonable without a corresponding change to TEP's rate

base at the time of the transfer. According to the terms of the Settlement Agreement, the transfer

is to occur on or before December 31, 2002. However, the rates established by the Decision and

the Settlement Agreement will remain in effect until December 3 l, 2008. For the six years after

transfer of the competitive assets, TEP ratepayers will be paying a return on property that is no

longer owned by TEP or dedicated to the provision of regulated service.

Likewise, the Commission's Decision is unjust and unreasonable because it fails

to reflect the fact that TEP's rate base is reduced as stranded costs are recovered pursuant to the

23 terns of the Settlement Agreement and the Decision.
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As a result of the foregoing, TEP customers will be paying rates that are unjust

and unreasonable because they do not reflect the substantial reductions to TEP's rate base that

will occur during the term of the Settlement Agreement.

The Commission's Decision does not contain a finding that the rates approved by

the Commission as part of the Settlement Agreement are just and reasonable. The Commission

lacks the authority to approve new rates without finding that they are just and reasonable.

By its approval of the Settlement Agreement, and pursuant to section 13.3, the

Commission has become a party to the Settlement Agreement and is fully bound by its

provisions. Pursuant to section 14.2, the Commission is prohibited from taking or proposing any

action which would be inconsistent with the provisions of the Settlement Agreement. The

Commission lacks the authority to make such an agreement. Moreover, such an agreement

violates the Commission's constitutional duty in Article 15, section 3 of the Arizona

13
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Constitution. The Commission's agreement to become a party to the Settlement Agreement is

also contrary to public policy and therefore void.

15 There is no evidence to support Finding of Fact Nos. 30, 32, 34 and 43 .

16 Conclusion of Law No. 4 is erroneous and unlawful.

17 RESPECTFULLY SUBMITTED this 20th day of December, 1999.

18 ARIZONA CENTER FOR LAW
IN THE PUBLIC INTEREST
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BE (/ I
Timothy M. Hogan (X)04567)
202 E. McDowell RJ., Suite 153
Phoenix, Arizona 85004
(602) 258-8850

24 Attorneys for Arizona Consumers
Council
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COPY of the foregoing
mailed this 20"' day of
December, 1999, to:
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Bradley S. Carroll
Counsel, Regulatory Affairs
Tucson Electric Power Company
Legal Department - DB203
220 West Sixth Street, - P.O Box 71 l
Tucson, Arizona 85702
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Larry V. Robertson, Jr.
Munger Chadwick
333 NoI'tl'1 Wilmot Street, Suite 300
Tucson, Arizona 8571 l
Attorneys for PG&E Energy Services Corp.,
Enron Corp. & Enron Energy Services, Inc.
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C. Webb Crockett
F€1'1f1€ITlOI'€ Craig
3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012
Attorneys for Asarco, Inc., Cyprus Climax
Metals Co. & Arizonans for Electric Choice
and Competition
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Walter W. Meek
Arizona Utility Investors Association
2100 N. Central Avenue, Suite 210
Phoenix, Arizona 85004
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Greg Patterson
Scott Wakefield
RUCO
2828 North Central Avenue, Suite 1200
Phoenix, Arizona 85004
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Betty Pruitt
Arizona Community Action Association
2627 North 3"' Street, Suite 2
Phoenix, Arizona 85004
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Alan Watts
Southern California Public Power Authority
528 Hilda Court
Anaheim, California 92806
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Steven C. Gross
Law Office of Porter Simon
40100 Truckee Airport Road
Truckee, California 96161

6

7

8

9

Kenneth C. Sundlof
Jennings, Strouss & Salmon, P.L.C.
One Renaissance Square
Two North Central Avenue
Phoenix, Arizona 85004
Attorneys for New West Energy
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Peter Q. Nyce, Jr.
U.S. Army Legal Services Agency
Department of the Army
901 N. Stuart Street, Suite 700
Arlington, Virginia 22203-1837
Attorney for Department of Defense
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Steven M. Wheeler
Snell & Wilmer, LLP
One Arizona Center
Phoenix, Arizona 85004
Attorneys for Arizona Public Service Vco.
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Barbara J. Klemstine
Arizona Public Service Company
400 North 5'" Street
Phoenix, Arizona 85072
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Margaret A. Rostker
Jerry R. Bloom
White & Case LLP
633 West Fifth Street
Los Angeles, California 90071
Attorneys for DFO Partnership23
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Leonardo Loo
O'Connor Cavanagh
One East Camelback Road, Suite 1100
Phoenix, Arizona 85012-1656
Attorneys for DFO Partnership
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David L. Deibel
Tucson City Attorney's Office
p. o. Box 27210
Tucson, Arizona 85726
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Dan Neidlinger
Neidlinger & Associates
3020 North 17th Drive
Phoenix, Arizona 85015
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Christopher Hitchcock
Hitchcock, Hicks & Conlogue
P. O. Drawer 87
Bisbee, Arizona 85603
Attorneys for Sulfur Springs Valley

Electric Cooperative, Inc.
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Thomas L. Mum aw
Snell & Wilmer, LLP
One Arizona Center
Phoenix, Arizona 85004
Attorneys for APS Energy Service Co., Inc.
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Katherine Ham rack
APS Energy Service Co., Inc.
One Arizona Center
Phoenix, Arizona 85004
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Michael W. Patten
Brown & Bain
p. 0. Box 400
Phoenix, Arizona 85001-0400
Attorneys for Illinova Energy Partners, Inc.
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Robert S. Lynch
340 E. Palm Lane, Suite 140
Phoenix, Arizona 85004-4529
Attorney for M-S-R Public Power Agency
and Southern California Public Power Authority
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Charles V. Garcia
Public Service Company of New Mexico
Law Department
Alvarado Square, MS 0806
Albuquerque, New Mexico 87158
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H. Ward Camp, General Manager
PHASER Advanced Metering Services
400 Gold Avenue S.W., Suite 1200
Albuquerque, New Mexico 87102
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Center/TEP Settlement/Application for Rehearing
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